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JURISDICTION

This Court has jurisdiction to hear this appeal based on
Article VIII of the Constitution of the state of Utah; Utah
Code Ann. § 78-2-2(3) (j); and Rules 3 and 4 of the Utah Rules
of Appellate Procedure.

ISSUES PRESENTED FOR REVIEW

I.

WHETHER PICKETT SHOULD BE REVERSED.

Standard of Review:

Issue I presents a question of law

which is reviewed for correctness.

Saunders v. Sharp, 806

P.2d 198 (Utah 1991).

II.

WHETHER, BASED ON THE RECORD BEFORE THE TRIAL COURT, IT
WAS ERROR TO EXTEND THE HOLDING IN PICKETT TO THE PRESENT
CASE.

Standard of Review: Issue II presents a question of
law which is reviewed for correctness. Saunders v. Sharp. 801
P.2d 198 (Utah 1991).

1

STATEMENT OF THE CASE

I.

NATURE OF THE CASE.

This action was brought in the Eighth Judicial District
Court by Broadbent Land Company ("Broadbent11 and "Appellant")
against the Town of Manila and Daggett County ("the Town",
"the

County"

sometimes

collectively

referred

to

as

"defendants" or "respondents") for trespass and the taking of
property without just compensation as a result of the Town and
Countyfs joint actions in installing a sewage line or trunk
line along the side of an unimproved road on Broadbent's
property.

Neither

the

Town

nor

the

County

instituted

condemnation proceedings or sought permission from Broadbent
to install the trunk line.

The Town and the County moved for summary judgment that
the road in question was a public road and that the Town was
not

required

to

obtain

an

easement

from

Broadbent

construction of the trunk line along the road.

for

The Town and

County relied on the case of Pickett v. California Pacific
Utilities.

619

P.2d

325

(Utah

1980),

which

held

that

construction and maintenance of an overhead powerline, within
the boundaries of a public highway, are consistent with the
permissible uses to be made of a public highway easement and
do not constitute an additional burden or servitude.

2

Id. at

327.

The Motion for Summary Judgment was decided based on

memoranda filed by the parties. The Eighth Judicial District
Court on April 26, 1991, Honorable Judge Dennis L. Draney,
issued a ruling granting the Defendant's Motion for Summary
Judgment which disposed of all issues.

Broadbent filed a

Notice of Appeal on June 6, 1991 with the office of the clerk
of the Utah Supreme Court.

IX.

STATEMENT OF FACTS KEUBVAMT TO THE ISSUES PRESENTED
FOR REVIEW.

1.

The Town of Manila constructed a new sewage system

in Daggett County, Utah.

2.

(R. at 48).

The lagoons for that system are located on real

property owned by Broadbent.
condemnation

proceedings

to

The Town of Manila brought
obtain

that

property.

The

condemnation action is Manila v. Broadbent Land Company, Civil
No. CV 306B (on appeal Case No. 900007).

3.

(R. at 48).

Subsequently, the Daggett County Commission executed

a purported "Grant of Easement to Lay and Operate Sewer Lines"
(the "Easement Agreement") in favor of the Town of Manila to
construct a trunk line along the alleged county road on
property owned by Broadbent.

(R. at 48).

3

4.

By its own terms, the purported Easement Agreement

discloses conflicting claims to the real property effected by
the easement

and

asserts that the Countyfs

easement claim is tentative.

5.

prescriptive

(R. at 14).

The easement claimed by County and extended to

Manila was obtained by prescriptive use of the road for access
to a public site which existed prior to the construction of
Flaming Gorge Reservoir.

The public site has long since been

covered by Flaming Gorge Reservoir.

6.

(R. at 57, para. 7).

The sewage lines are buried along the side of the

road over which the County has a prescriptive easement.
(Easement Agreement, R. at 14).

7.

The Town of Manila did not obtain an easement or

other permission from Broadbent, nor did the Town of Manila
institute

condemnation

proceedings

against

Broadbent

connection with construction of the trunk line.

8.

in

(R. at 49).

No title or other record of an easement was filed

with Daggett County Recorder prior to the alleged grant by the
County to the Town of Manila.

9.
for

This action was brought by Broadbent seeking damages

trespass

and

the

taking

4

of

property

without

just

compensation against the Town of Manila and the County of
Following the filing of Broadbentfs Complaint and

Daggett.

limited discovery by the parties, the defendants, the Town of
Manila and the County of Daggett, filed a Motion for Summary
Judgment*

10.

(R. at 44).

The defendants argued on summary judgment that the

road is a public road and that the Town of Manila was not
required to obtain an easement from Broadbent for construction
of the trunk line along the side of the road on Broadbentfs
property.

The defendants relied on the case of Pickett v.

California Pacific Utilities. 619 P.2d 325 (Utah 1980), which
held

that

construction

and

maintenance

of

an

overhead

powerline, within the boundaries of a public highway, are
consistent with the permissible uses to be made of a public
highway easement and do not constitute an additional burden or
servitude.

Id. at 327.

(R. at 50-51).

SUMMARY OF ARGUMENTS

I.

REPLY TO THE BRIEF OF THE TOWN & COUNTY.

A.

Contrary to defendants claim, the sewage line in

this case is not analogous to the overhead power lines in
Pickett.

Sewage lines, unlike overhead powerlines, do not

relate to a "road purpose."

While powerlines may serve to

5

light

roads,

sewage

lines

do

nothing

to

enhance

the

transportation of people.

B.

The tentative language of the Easement of Agreement

between the Town & County evidences the questionable nature of
the Townfs unilateral expansion of the road easement.

C.

Townfs

The

reliance

on

Utah

statutes

for

its

unilateral expansion of the road easement is misplaced.
No Utah statute specifically gives a town such unilateral
powers•

II.

RESPONSE TO THE AMICUS CURIAE BRIEFS.

A.

Snyderville improperly presents and argues evidence

which is not part of the Trial Court Record.

B.
misplaced.

Snydervillefs reliance on the Idaho Bentle case is
The Idaho statute analyzed

in Bentle grants

specific rights to towns which Utah statutes do not grant.

C.

The Amicus Curiae briefs reliance on stare decisis

is misleading.

The Amicus Curiae briefs specifically ask the

Court to expand Pickett. which expansion is contrary to stare
decisis.

6

Um

The addition of sewage lines, as a matter of law,

placed an additional burden on plaintiff's abutting property.
Any additional use of the prescriptive easement constitutes an
additional burden on the servient estate.

E.

While asking this Court to uphold Pickett on stare

decisis grounds, the Amicus Curiae briefs ask the Court to
ignore plaintiff's case law because plaintiff's cases are
"old."

The cases cited by plaintiff have not been overruled

and are valid precedents.

F.

The Amicus

Curiae briefs

ignore the

fact that

plaintiff was not compensated for the prescriptive easement at
its creation.

The Amicus Curiae briefs also erroneously

assume that the value of farmland will increase if sewage is
pumped across the farm land and then dumped in an open lagoon
next to the farm land.

G.

The Amicus Curiae briefs ask the Court to ignore

plaintiff's just compensation rights under Article I, § 22 of
the Utah Constitution and the 5th Amendment of the United
States Constitution because the public in general will benefit
from the addition of the sewage line. Because the public will
benefit

from the sewage line, the public, not plaintiff

individually, should bear the burden of the sewage line. The
5th Amendment of the United States Constitution and Article I,

7

§

22

of

the Utah

Constitution

require

compensation

to

plaintiff for the taking of his property,

H.

The Amicus Curiae briefs argument that any use for

the public good is a proper use under an easement, deprives
plaintiff of his fee simple interest in the property.

Any

easement is limited in scope to the terms for which the
easement is originally granted. Pickett should not be used to
expand all easements beyond the terms for which they are
originally granted.

I.

REPLY TO BRIEF OF THE TOWN OF MANILA & DAGGETT COUNTY.

A.

Sewage Lines Bear No Relation To Street Purposes.

The Town of Manila and Daggett County (the MTown &
County") defend Pickett and attempt to extend it to the facts
of this case by stating that subterranean use of pipes by a
public entity is less intrusive than an overhead powerline.
(Brief of Respondent at p.8).

However, the prescriptive

easement originally gave the County the right for a road. The
Town & County's argument ignores any consideration of whether
the sewage lines relate to a road purpose for which the
easement was obtained through prescription.

The critical

distinction between Pickett and this case is Pickett involved
overhead powerlines, this case involves underground sewage

8

lines.

At lease powerlines arguably can be considered to

relate to a road purpose where they are used for lighting
streets to ensure public safety

in travel or where the

powerlines are for an electric street railway*

Similarly,

storm drains ensure drier roads and contribute to travel
safely.

Sewage lines, on the other hand, simply bear no

relation whatsoever to travel on a public highway. Similarly,
sewage lines do not further public communication as powerlines
do.

The Town & County also argue that the cases cited by
Broadbent under view 2, (which is that electric powerlines
impose no additional servitude only where lines have a direct
relationship to travel in the street or highway), should be
counted as supporting the trial court decision because the use
at issue is related to road purposes.

To summarize, the

argument is that if the sewage cannot be transported through
the lines along the side of the road it will be transported by
truck over the road.
transportation

of

any

The Town & County assume here that
kind

is

related

a

road

purpose.

However, examination of the cases cited in the A.L.R. article
which articulate the five views illustrates that view 2
specifies that a taking for street purposes is for the rapid,
convenient and economical transportation of persons from place
to place and also of securing a safe passage which would
include lighting the streets for that purpose.

9

See generally

Annotation, Additional Servitude- Electric Line, 58 A.L.R. 2d
526, 533-538 (1958). Running sewage through a pipe alongside
a road does nothing to promote the transportation of persons
from one place to another.

The transportation of sewage simply does not fit into the
definitions provided under view 2 as a street purpose.

By

allowing the Town to run a sewage line under its prescriptive
easement, the County has exceeded the easements scope of
permissible use.

B.

The Sewage Agreement Itself Shows The Questionable
Nature Of This Transaction.

It must also be emphasized

that the grant of

easement in this case is very tenuous. The Easement Agreement
between the Town & County shows the questionable nature of the
transaction.

The Easement Agreement provides,

SECTION 9: Title
It is hereby recognized by the parties to this
agreement that the easement granted herein is
granted only to the extent Grantor may lawfully
grant this easement and only to the extent that
Grantor may have any interest in the property.
Grantor does not warrant title and does not warrant
that Grantor has any right, title or interest in
the lands upon which the easement is located which
may be conveyed. Other property owners not a party
to this agreement have claimed a superior right in
and to the property.
SECTION 10: Agreement to Hold Harmless
Grantee hereby agrees to hold Grantor harmless
from any claim that may be asserted against the
Grantor arising out of the conveyance of this

10

easement, arising out of the issuance of a permit
for construction in or upon this easement, arising
out of the use of the easement herein granted and
the construction and maintenance of the wastewater
collection lines, or any claim that may be asserted
by any and all landowners who own land near or
affected by Grantee1s project or construction.
Easement Agreement, §§ 9-10 (R. at 14)(emphasis added).

The

facts in this case provide a weak set of circumstances upon
which the Town & County and Amicus urge the Court to base an
important decision relating to landowners rights. The County
itself was very unsure about the legality or wisdom of
entering

into the Easement Agreement with the Town and

required the Town to hold it harmless from landowner actions.
It would be unwise to expand the holding in Pickett to cover
sewage lines based on the facts and circumstances presented
here.

C.

Utah Law Does Not Clearly Authorize The Actions Of
The Town & County.

The Town & County claim that, "there is nothing in
the statutory framework regarding the use of roads or highways
that

requires

plaintiff.11

the

County

to

secure

permission

(Brief of Respondents at p. 11).

of

the

However, there

is likewise nothing in the statutory framework which says they
can,

unilaterally,

prescriptive

expand

easement

the

without

scope

of

plaintifffs

use

under

permission

a
or

without compensating plaintiff for the expanded property right
taken.

None of the statutes specifically authorize the Town
11

to obtain permission from the County to lay its sewage lines
in the prescriptive easement crossing Broadbentfs property.

II.

RESPONSE TO AMICUS CURIAE BRIEFS

A*

Response To Snyderville Basin Sewer Improvement
District's Amicus Curiae Brief.

1.

The affidavits of Rex Ausburn and Erik W.
Dehaan are improperly before this court.

The Amicus Brief filed by the Snyderville Basin
Sewer

Improvement

affidavits

of

District

Rex Ausburn

(MSnydervillelf) contains
and

Erik W.

Dehaan.

the

These

affidavits are not properly before the Court as they are not
part of the record on appeal and have no relevancy to the
issues before this Court and between the parties in this case.
These affidavits should not be considered by the Court.

2.

Bentle is distinguishable.

Snyderville relies heavily on the Idaho case of
Bentle v. County of Bannock. 104 Idaho 130, 656 P.2d 1383
(1983) which cited Pickett and held that construction of a
sewer line along a public right-of-way was a public use which
was instant to the use for which public streets were laid out.
In Bentle, prior to the time the sewage lines were installed

12

under the public road, subsurface gas lines, underground
telephone cables and a waste water transmission line had been
installed within parts of the right-of-way.

The previous

lines were installed without objection by the plaintiffs*
Bentle, 656 P. 2d at 1385.

The Idaho Supreme Court cited to

Idaho statutes which specifically allowed the installation of
utility lines on or under a public road.

Utah statutes

contains such language or compares to the Idaho statute which
was the basis of the holding in Bentle.

3*

Stare decisis requires that a precedent be
limited to points actually decided on the facts
before the court.

The other major point of Snydervillef s brief is that
Pickett must be upheld based on the doctrine of stare decisis.
Snyderville1s argument is somewhat incongruous.

Snyderville

states, on the one hand, that "the Court should uphold Pickett
and affirm the trial courtfs decision and extend the Pickett
rationale to include sewer and other utility structures within
the scope of public highways.11

Snydervillefs brief at p. 10

(emphasis added) . On the other hand, Snyderville states that,
"Snyderville has relied upon the rule of law enunciated in
Pickett and has made short and long range planning decisions
based

thereon.

Snyderville

and

the

other

governmental

entities require a ruling extending the Pickett decision to
include underground sewer lines."

13

Snyderville brief at p.6.

Snyderville argues that under stare decisis, Pickett applies
to underground sewage lines even though the case dealt with
overhead powerlines, but also requests that this court hand
down a ruling specifically extending Pickett to cover sewer
lines.

The rule of stare decisis requires that Pickett be

limited to its holding which covered only the installation of
overhead powerlines.

There are several well-settled principles regarding stare
decisis that the Amicus Curiae briefs urge the Court to
disregard.

Principally,

powerlines only.

Pickett

applied

to

overhead

The Court, in Pickett, stated:

After carefully considering the divergent opinions#
[as to whether an electric powerline constitutes a
public use within the reasonable scope of the
easement] we agree with the reasoning of the cases,
which rule that the construction and maintenance of
an electric power or transmission line, within the
boundaries of a public highway, are consistent with
the permissible uses to be made of a public highway
easement and do not constitute an additional burden
or servitude.
Pickett, 619 P.2d at 327. Amicus urge the Court to follow the
principle

of stare decisis and

underground sewage lines.

extend

Pickett

to cover

It is illogical and improper for

stare decisis to be used to "extend11 or "expand11 a holding.
"The authority of a former decision as a precedent must be
limited to the points actually decided on the facts before the
court."

21 C.J.S., Courts § 209.

See also Rolfe, Admrx v.

Hewitt, 227 N.Y. 486, 125 N.E. 804, 807, 14 A.L.R. 125
(1920) ("A judicial opinion . . . is an authority only for what
14

is actually decided.11); In re Brolasky's Estate, 302 Pa. 439,
153 A. 739 (1931)("Nothing can be fstare decisis1 which was
not

actually

considered

and

determined.11);

Dougherty

v.

Equitable Life Assur. Soc. of U.S., 266 NcY. 71, 193 N.E. 897
(1934)(Hit is a maxim, not to be disregarded, that general
expressions, in every opinion are to be taken in connection
with the case in which those expressions are used. If they go
beyond the case, they may be respected, but ought not to
control the judgment in a subsequent suit, when the very point
is presented for decision.11); Oaden v. Saunders, 12 Wheat,
213, 333, 6 LeEd 647 (1827) (Chief Justice Marshall stated, "It
is a general rule that the positive authority of a decision is
co-extensive only with the facts on which it is made.11);
Ingham v. Wm. P. Harper & Son. 71 Wash. 286, 128 P. 675
(1912)("The

maxim

f

stare

decisis8

does

not

contemplate

whatever a court may happen to say in a discursive argument of
a cause, or even several causes, but has regard only to points
and adjudications actually involved as essential elements in
the questions in actual controversy") and People ex rel.
Lohnka v. Kennedy, 367 111. 236, 10 N.E.2d 806 (1937) (isolated
expressions in an opinion are not to be employed to expand the
opinion into holding more than its plain import or interpreted
as deciding questions not essential to the determination of
issues before the court).

15

B.

Response To Amicus Brief Of U.S. West.

1.

Broadbent has been damaged by violation of his
legal rights.

The main argument asserted by U.S. West is that
Broadbent has been unable to show any additional burden on the
servient estate. This issue was faced by the court in Cathey
v. Arkansas Power & Light. 97 S.W.2d 624 (Arkansas 1936),
wherein the court stated that where the appellee and erected
poles and wires on appellant's land, appellee was a trespasser
and liable for nominal damages whether there were any actual
damages shown or not.

Id. at 626. The court stated,

The damages which the law thus infers from the
infraction of a legal right are absolute; they
cannot be controverted; they are the necessary
consequent. The act complained of may produce no
actual injury; it may be in fact beneficial, by
adding to the value or the property or by averting
a loss which would otherwise have happened; yet it
will be equally true in law and in fact, that it
was in itself injurious if violative of a legal
right.
The
implied
injury
is
from the
circumstances; the fact that beyond violating a
right it was not detrimental, or was even
advantageous, is immaterial to the legal quality of
the act itself.
Id. (quoting 1 Sutherland on Damages 34 (4th Ed.)).

The

sewage lines impose an additional servitude as a matter of law
and at least nominal damages to Broadbent are presumed.

U.S. West also conveniently ignores the fact that the
Town & County have unilaterally expanded their property right
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without

compensating

plaintiff

as

required

by

the

5th

amendment of the United States constitution and Article I, §
22 of the Utah constitution.

2.

Stare decisis supports reliance on the case law
cited by Broadbent.

U.S. West also goes to great lengths to figure the
average year of cases cited in favor of or opposed to Pickett f
and argues that most of the cases cited by Broadbent are more
than 50 years old. Beside the fact that Broadbent cites cases
in its favor from 1972, 1975, 1987 and 1990, it is surprising
that U.S. West would complain about Broadbentfs reliance on
cases which

have

not been

overruled

and

provide

valid

precedent given U.S. Westfs emphasis on the importance of
stare decisis.

C.

Response To Amicus Of Mountain Fuel.

1.

Mountain Fuel has ignored the facts of the case
at issue.

Mountain Fuel makes several erroneous arguments in
its brief.

First, at page 8 of its brief, Mountain Fuel

argues that, "For these changing public uses the owner must be
presumed to have received compensation when the highway was
created."

(Kipp v. Davis-Daly Copper Company. 41 Mont. 509,
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110 P.237 (1910)).

Mountain Fuel ignores the facts in this

case where the easement in question is a prescriptive easement
for which no one has received compensation.

Mountain Fuel

also relies on Bolinaer v. City of Bozeman. 158 Mont. 507, 493
P.2d 1063 (1972).

Bozeman is distinguishable in that the

plaintiff1s predecessor was one of the individuals who had
petitioned

the county

for the road

in the first place.

Bozeman, 493 P.2d at 1063.

In addition, at page 10 of its brief, Mountain Fuel
quotes from the case of Cater v. Northwestern Tel. Exchange
Co^, 60 Minn. 539, 63 N.W. Ill

(1895): "But it is now

universally conceded that urban highways may be used for
constructing sewers and laying pipes of transmission of gas,
water and the like for public use." Again, this case clearly
involves a rural, unimproved

dirt roadway which crosses

Broadben^s property. This dirt roadway is located in Daggett
County

whose

population

is

approximately

800

persons.

Mountain Fuel also argues that, wThe standard in Pickett not
only presents an opportunity for the utilities, but also
ensures the economic benefit and opportunity for owners of
servient estates from the increased capacity and variety of
installed utilities."

Mountain Fuel brief at 8.

Again,

Mountain Fuel ignores Broadbentfs situation and the facts in
this case.

The sewage lagoon and outfall pipeline are to

serve the residents of the Town of Manilla, not the residents
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of Daggett County, such as Broadbent. Additionally, it cannot
seriously be argued that farmland value can be increased by
having sewage piped across it and dumped into an open sewage
lagoon next to it.

D.

The Amicus Curiae Briefs Urge The Adoption Of A Rule
Of Law Which Would Place A Utilities* Needs Above
Constitutional Rights Of Individuals.

The Amicus Curiae briefs make the argument generally
that if Pickett is overruled or held not to be applicable to
underground sewage lines or gas lines that costs and damages
would be passed on to all rate payers generally in the form of
higher rates. "Public utilities, as well as consumers, would
eventually shoulder an extreme financial burden if required to
compensate all abutting land owners. . .fl (Amicus Curiae Brief
of Mountain Fuel Supply Company at p. 6 ) .

In short, the

Amicus Curiae briefs argue that the benefits of the many (the
public's free use of plaintiff1s land) outweigh the harm to
the

individual

(plaintiff's

Snyderville puts it,

loss

of

his

land)

or

as

,f

This is a case in which the greatest

good for the greatest number in the long run favors upholding
Pickett and extending its rationale to include underground
sewer lines.11 (Amicus Curiae Brief of Snyderville Basin Sewer
Improvement District at p.7) (emphasis added).
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Certainly there are times when the rights of one imu-st
give way to the rights of the many
the

rights

of

the

individual

In such circumsl'anues,
are

protected

through

condemnation proceedings. Condemnation provides expressly for
the situation where an individual
needed for a public use
is

Miat

-J i U'i

try

cur Jemn.il' j t ,r

1;}11•

to argue here

should be derogated

is

The critical distinction, however,

compensated for the use of his land.
the Amicus

land o w n e r f s property

one step

\ ml i vi diia i

I -ind

owner

is

What the Respondent and

is that
further

land

owner 1 s

and the

rights

compensateon

element b e eliminated.

The Amicus Curiae briefs would have the Court reject an
individuals

rights under both the Fifth Amendment

United States Constitution and Article 1, $ 21
Constitution

Both those sections prohibit

of

the

of the I'MLnh

the taking

of

compensation. 1

pi 1:1 va te p ropert y w i, thou 1: due process

These State and Federal constitutional rights are "designed to
bar government from forcing some people alone to bear public
burdens which, in all fairness and "justice, should be borne by
the

public

as

a

whole.H

National

Board

of

Young

Mens

Christian Association v. United States, 395 U . S . 85, 89 (1 969)
(quoting, Armstrong v. United States, 3 64 U.S., 40, 49 (I960));
Pennell v. Citv of San Jose. 485 U . S . 1, 9 (1988) (quoting,
^•Indeed, the provisions of the Utah Constitution go
further and prohibit "damage" to private property without just
compensation.
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First English Evangelical Lutheran Church of Glendale v.
County Los Angeles. 107 S.Ct. 2378, 2388 (1987). As this well
established case law teaches, the United States and Utah
constitutions protect the individual from the uncompensated
loss of the individual's rights.

The Amicus Curiae briefs asks the court to ignore these
constitutional rights because it is in the interest of the
"greater good" to do so.

Of course, there is no evidence in

the record that any utility will actually experience an
increase in costs if Pickett is overruled or not expanded to
include

sewer

lines.

The

Amicus

Curiae

briefs

merely

speculate that such costs will increase and that the Public
Service Commission will allow utilities to pass such costs on
to consumers.

But even if that is the case, such a result is just in
that it protects the rights guaranteed by both the United
States and Utah Constitutions.

The public as a whole should

bear the burden of the costs of improvements which benefit the
public.

Indeed, requiring an individual to bear such costs

violates that individual's constitutional rights.

The Court should not heed any claim that no taking shall
occur because the prescriptive easement in question is already
in

place.

In

this

action,
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the

Amicus

Curiae

briefs

specifically request that the Court "expand" the Pickett
ruling to include sewage lines,

("Amicus Curiae Brief of

Snyderville Basin Sewer Improvement District at p. 7) . The
expansion, of tl le property right, i.e. the expansion of the
prescriptive easement, is by its own terms an enlargement of
the government's rights in the property of another. The Court
should not condone such an enl argement: without commensurate
compensation to the property owner.

III. AN EASEMENT GRANTS A LIMITED USE OF PROPERTY

An easement by ciefi nil t i on is an interest o f a "limited
use or enjoyment of the land in which the interest exists." 3
Powell on Real Property § 405 (1985)(emphasis added)(citing
Rest, of Prop, § 450')

If one acids atl I of the uses \ irged by

the Amicus Curiae briefs and the Town & County, there is
3 ittle 1 eft for the owner in fee. Certainly, these interests
do not equate merely a limited use in property

What Is

really happening is that Broadbent is being deprived of his
fee simple interest. "The lesson to a land owner then is never
to grant any easement of any type over property, else others
will come and expand it beyond anything the land owner ever
conceived.

This was noted by Justice Ha] 1 in hi s Pickett

dissent:
The purpose of the
the use of the
circumstances, the
opinion, employing

lines bears no re i a tionship to
roadway itself.
Under such
vague test applied by the main
concepts of the advancement of
22

civilization, and proper and consistent uses of
highways in light of human progress, seems severely
to compromise the rights of landowners willing to
provide gratuitously for vehicular traffic over
their property. Any private roadway dedicated for
use as a public thoroughfare thus becomes a pathway
for whatever use a county authority, in its sole
discretion, deems fit to impose, regardless of the
detriment
to
adjacent
landownerso
Little
imagination is required to summon up possible uses
which would be severely detrimental, if not
completely destructive, of surrounding farm land;
uses which, according to the majority view, could
be
imposed
without
the
necessity
of
any
compensation whatsoever*
Pickett,

619

P.2d

328

(Hall,

J.

dissenting).

Little

imagination indeed, for here we are litigating just such an
unforeseen expansion.

IV.

CONCLUSION.

Pickett is dangerous precedent because it encourages
government to disregard the rights of individual land owners.
At the very least, this Court should refuse to expand Pickett
beyond its original holding.

Pickett should not be extended

to this case which involves a tenuous Easement Agreement
covering underground sewage lines.
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day of* Novomh^r

I '*')1.
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